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ÅScenario  

ÅSenior Director of an international Venture Capital 
company 

ÅCharged with managing funds in excess of US500mm 

ÅHigh Growth in Aviation Leasing (particularly in Asia) ï 
attractive returns  

ÅBoard mandates you to take charge and develop an 
Aircraft leasing platform  
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First Question: 

Where will you set up your Business? 

www.blplaw.com  Page 3  ©  Berwin Leighton Paisner 



ÅRELEVANT CONSIDERATIONS: 

ÅAbility to move money and profits  

ÅEase of raising finance for Asset Acquisitions 

ÅStable legal & regulatory environment 

ÅProximity to market players  

ÅEase of aircraft asset trading/ownership risks 

ÅAccessing global talent pool 

ÅStable living and labour Environment 

 

ÅLOW TAX JURISDICTION 
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Agenda 

ÅIntroduction  

ÅUnderstanding the  
Proposed Legislative Changes 

ÅPractical Legal Considerations 
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The Inland Revenue (Amendment)(No.2) Bill 
2017 (ñBillò) 

 

ÅHK government releases ñThe Inland Revenue 
(Amendment)(No.2) Bill 2017ò 

Åproposes a new ñstandaloneò tax regime specific for 
Hong Kongôs aircraft financing and leasing industry  

Åaimed to improve the competitiveness of Hong Kong 
for offshore aircraft leasing activities  
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A. Reduced Corporate Tax Rate  
Applies to: Qualifying Aircraft Lessors & 
Qualifying Aircraft Leasing Managers  
 
(50% Profits Tax Concession) 

C. Aircraft as Capital Assets 
Disposal Gains Not Taxable  

Applies to: Qualifying Aircraft Lessors only 

 

B. Deemed reduced tax base of 
lease payments  
Applies to: Qualifying Aircraft Lessors only 
(20% Deemed Tax Base Concession) 

3 Key Incentives 
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Tax Concessions arising from A and B (above) effectively reduces 
profits tax rate for qualifying aircraft lessors to 1.65%  
 



A. 50% Profits Tax Concession  
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The tax rate on the qualifying profits  of:  
 
1.  qualifying aircraft lessors  and  
 
2.  qualifying aircraft leasing managers   
 
will be 50%  of the prevailing profits tax rate for corporations  
 
(being the current Corporate Tax rate (16.5%)) x 50% = 8.25%  
 
Note ï Applies to both Qualifying Aircraft Lessors and Managers 
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What qualifies  
 

as a  
  

ñqualifying aircraft lessorò 
 

and  
  

ñqualifying aircraft lease managerò 
  
    



Qualifying Aircraft Lessor 

Qualifying Aircraft Lessor: a Corporation that:  

ÅIs a not an aircraft operator  

Åsolely carries out ñqualified aircraft leasing activitiesò in HK 

ÅActivities that produce qualifying profits are carried out in HK (or 
arranged by QAL to be carried out in HK) 

ÅCentral Management and Control - common law principles apply: 

ñé a company resides, for purposes of Income Tax, where its  real 
business is carried on. é  the real business is carried on where the central 
management and control actually abides.ò 

     De Beers Consolidated Mines, Limited v Howe 
A question of fact - decided on its own merits 
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Qualifying Aircraft Leasing Manager 

Qualifying Aircraft Leasing Manager: a Corporation that: 

Åsolely carries out ñqualified aircraft leasing management  
activitiesò in HK 

ÅRelevant anti avoidance provisions would not prohibit  its 
entitlement to relevant tax concessions 

ÅActivities that produce its qualifying profits are carried out in HK 
(or arranged by QALM to be carried out in HK) 

ÅCentral Management and Control  

ÅSubject to ñSafe Harbour Rulesò  
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ñsafe harbour rulesò Sections 14J(2) & 14K  

www.blplaw.com  Page 12  ©  Berwin Leighton Paisner 

ñSafe harbour rulesò apply to ñqualifying aircraft leasing managersò 
 
Form of anti-tax avoidance provision - allows monitoring QALM activities 
to ensure majority of its income generating business is conducted from 
Hong Kong 
Ó75% threshold test  applying two formulae (both test to be satisfied):  
 
 
 
 
 
  
 
 
 
 
 

ALMA Test 

 
Aggregate value of the 

ñaircraft leasing management 
assetsò  

 

Aggregate value of all assets, 
(whether in HK or not)  

 

 AMLP Test  
 

Aggregate ñaircraft leasing 
management profitsò 

 
aggregate amount of profits 

accruing from all sources 
(whether in HK or not)  
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Qualifying Profits  derived from:  
 
(a) qualifying aircraft leasing activity ; and  
(b) qualifying aircraft leasing management activities   
 
carried out by a qualifying aircraft lessor or qualified 
aircraft lease manager in its ordinary course (under 
specified conditions) will be entitled to proposed profits 
tax concessions.  
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What activities qualify as:  
 

ñqualifying aircraft leasing 
activityò  

 
& 
 

ñqualifying aircraft leasing 
management activityò 



ñqualifying aircraft leasing activitiesò 
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ñqualifying aircraft leasing activity ò - section 14G(6)  
 generally means: 
 
1.activity is carried out in the ordinary course in Hong Kong;  
2.aircraft is owned by the company; and 
3.leased to a non-Hong Kong aircraft operator 
 defined as an aircraft operator who is not chargeable to profits 
 tax in Hong Kong (ie not a HK Airline) 
  
Definition of ñOwnò is important ï not limited to actual ñownershipò of 
the Aircraft. Ensures proposed legislative changes apply to finance leases 
(ie ñfunding leasesò),  defined to ñincludeò: 
 
 (a) to hold as lessee under a ñfunding leaseò 
 (b) to hold as a bailee under a hire purchase agreement; and  
 (c) to hold as a buyer under a conditional sale  
Note ï Commissioner shall be entitled to exercise discretion to determine satisfaction of 
ñownershipò condition  

 



ñqualifying aircraft leasing management  
activityò 
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ñqualifying aircraft leasing management activity ò generally means: 
 
(a)activity is carried out in the ordinary course in Hong Kong;  
(b)activity is carried out for another corporation  whom is a 
qualifying aircraft lessor ; and 

(c)the aircraft is owned  by the qualifying aircraft lessor , and is leased 
to a non -Hong Kong aircraft operator .  

 
ñaircraft leasing management activity ò ï Schedule 17F sets out a 
detailed list of activities     



Aircraft leasing management activities  
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Managing qualifying aircraft lessors 

Establishment or administration  of 
SPCs 

Providing finance 

Providing guarantees 

Managing leases / marketing of 
operating leases 

Arranging for the procurement or 
leasing of aircraft 

Arranging the operation, maintenance, 

repair, insurance, storage, scrapping & mod      
Arranging for appraisals, provision of 

inspections   
Assessing of aviation and aircraft 
market conditions  

Providing residual value guarantees / 
contingent purchase agreement  



B. 20% Deemed Tax Base Concession 
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Taxable amount of lease payments derived from leasing of an 
aircraft  to a non -Hong Kong aircraft operator  by a 
qualifying aircraft lessor  will be equal to 20% of the tax 
base   

tax base = gross lease payments less deductible expenses 
(excluding tax depreciation).  

 

Note ï Only applies to ñqualifying aircraft lessorsò 



Definitions: ñfunding leaseò 
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Tax concessions will also apply to applicable ñfinance leasesò =  ñfunding 
leasesò 
 
òfunding leaseò conditions : 
 
1.ódry leaseô 

 
2.title will pass to the lessee at the end of the term; and  

 
3.satisfies one (or more) of the following conditions: 
 

a. Accounted for as a finance lease by HK Financial Reporting 
 Standards or International  Financial Reporting Standards; 
b. present value of aggregate lease payments during term is no less 
 than 80% of the fair market value of the Aircraft; or 
c. Lease term is equal to or more than 65% of the remaining useful 
 economic life of the aircraft.    

 



C. Aircraft as Capital Assets ï Disposal gains not 
taxable ï Section 14H(8) 
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Aircraft leased by qualifying aircraft lessor to a non-HK 
operator continuously  for a period of 3 years  will be 
considered a ñCapital Assetò and any gains on disposal would 
not be taxable. 
 
50% Profits Tax Concession also applies in relation to the 
leasing of the aircraft for all relevant years of assessment. 



Anti Avoidance Provisions 

Anti avoidance provisions, if determined to apply, would effectively 
eliminate any tax concession benefits: 

ÅPreferential arrangements with between qualifying aircraft lessor/ 
leasing manager its ñassociatesò (Section 14M(1) ï (4))  

Åcapital allowances are granted to a ñconnected personò of the 
QAL (whether in HK or outside of HK) (Section 14(I)(3))  

ÅAircraft is leased by QAL to a non-HK aircraft operator who 
subsequently subleases aircraft to HK aircraft operator and 
Commissioner is satisfied that one of the main purposes was to 
postpone or avoid profits tax  (Section 14M(5))  
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Practical Legal Considerations: Operating Leases 

www.blplaw.com  Page 22  ©  Berwin Leighton Paisner 

Lease 

Qualified Aircraft 

Lessor 

Non-HK Airline  

Lease 

Qualified Aircraft 

Lessor 

Non-HK Airline  

Lease 

HK Airline  

X 
Tax concession 

Applies   

W 
No tax 
concession 

 



Practical Legal Considerations: Operating Leases 
- Subleasing 
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Lease 

Qualified Aircraft 

Lessor 

Non-HK Airline  

Sublease 

Non-HK Airline  

X 
Tax concession 

Applies   

W 
No tax 
concession Non-HK Airline  

Lease 

Qualified Aircraft 

Lessor 

HK Airline  

Sublease 

Note: subject to anti avoidance provisions 



Japanese Operating Lease 
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Operating 

Lease 

Non-HK  
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Security 
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(Owner) 
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QAL  

JOLCO  

Lease 

X 
Tax concession 

Applies   
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Security 

Trustee ECA Lender 

COFACE 

Non HK  

Airline  

Qualifying  

Aircraft 

Lessor 

(Owner) 

ECA Loan 

Lease 

Security 

Commercial 

Loan 
Commercial 

Lender 

ECA 

Guarantee 

ECGD HERMES 

Fronting 

ECA 

X 
Tax concession 

Applies   

ECA Supported Financing  



LILO Structure 
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HK Qualified 

Aircraft Lessor  

Non-HK Airline  

(Intermediary 

Lessor)  

Affiliate of QAL  

Head Lease 

Section 14(G)(b) ï requires 
that the aircraft is  

ñownedé and is leased to a 
non-Hong Kong aircraft 
operatoréò.  

Intermediate lessor may not 
be aircraft operators  

Clarification to be sought 

Sub- Lease 


